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Mr. Chairman and members of the Forum, thank you for the opportunity to testify on the new world of campaign finance since the Citizens United decision. I have written a fair amount about this decision and its destructive and disastrous consequences for the nation, and I will draw on some of that writing here.
I cannot recall a Supreme Court decision that has generated more interest and more dismay. As I travel around the country and abroad, it comes up repeatedly as a disaster in the making. The decision itself, in my judgment, was an embarrassment in terms both of reasoning and a lack of attachment to reality.  The idea that corporations are fundamentally the same as individuals when it comes to participation in the electoral arena is at best wrong-headed.  Individuals have multiple interests and motives, some intensely personal but others more public interested, including a long-term concern for the wellbeing of one’s children and grandchildren, while corporations have one interest, maximizing profits. 
The idea that money equals speech, and the more speech the better, ignores what happens when one entity might have only his or her own voice while the next one has thirty foot speakers and a ten-foot high amplifier that can wholly drown out everyone else. The notion that “independent” contributions cannot be corrupting reflects a breathtaking naivete—something underscored in a recent commentary by conservative jurist Richard Posner.  Consequences aside, Justice Anthony Kennedy’s decision may go down as one of the most poorly reasoned and bolstered decision in modern times.

For all its problems, Citizens United at least offered full-throated, 8-1 support for robust disclosure and made it clear that the decision applied only to corporate involvement in independent expenditure campaigns, not in direct involvement in the campaigns themselves. But that unequivocal support for disclosure and clear invocation of the need for real independence, has been met with chicanery and obfuscation on the part of the Federal Election Commission, a near-total lack of action to enforce its own clear regulations by the Internal Revenue Service, and the new ardent opposition to disclosure by former champions like Mitch McConnell and John Boehner, making disclosure a farce and independence non-existent.
On the IRS, the recent revelation that an anonymous donor gave $10 million to American Crossroads GPS to run negative ads against President Obama shows what a farce it is to enable Karl Rove’s organization to qualify as a “social welfare” group, when it could not be more clear that American Crossroads GPS exists for one purpose, to influence elections and to provide a safe haven for those who do not want to disclose their identities. The same is true for many other 501(c)4s.

As for the idea that Citizens United and its progeny could not be corrupting, anyone who has spent more than a nanosecond in the real world has seen the reality.
I have had conversations with several incumbents in the Senate who are up in 2012 who say the same thing: They can handle any of the several prospective opponents they might face — but all of them fear a stealth campaign, landing behind their lines and spending $20 million on “independent” campaigns designed to trash the incumbent as someone who should be behind bars, not serving in the Senate.


Most politicians understand that constituents who like them don’t really know a lot about them; voters don’t spend a lot of time focusing on politics and politicians. So a vicious and unrelenting ad campaign can work. What do candidates then do? All of them are working overtime to raise their own, protective war chests — meaning every spare moment is spent on “call time,” begging for money or shaking down potential donors.

Ask almost any lobbyist. I hear the same story there over and over — the lobbyist met with a lawmaker to discuss a matter for a client, and before he gets back to the office, the cell phone rings and the lawmaker is asking for money. The connections between policy actions or inactions and fundraising are no longer indirect or subtle.

Now comes the third component. As one Senator said to me, “We have all had experiences like the following: A lobbyist or interest representative will be in my office. He or she will say, ‘You know, Americans for a Better America really, really want this amendment passed. And they have more money than God. I don’t know what they will do with their money if they don’t get what they want. But they are capable of spending a fortune to make anybody who disappoints them regret it.’” No money has to be spent to get the desired outcome.

This is what Citizens United hath wrought. It is thoroughly corrupting. And it is why, at minimum, we need to encourage the IRS to do its job and implement its own regulations related to 501(c)(4)s, rejecting the status for sham organizations that manipulate the process only to shield the identity of donors and making big donors pay a gift tax on their sham contributions; encourage and defend the Federal Communications Commission in its commendable decision to put online information from TV stations about the funders of political ads; urge the Securities and Exchange Commission to require public companies to disclose their political spending to shareholders in their annual reports; and extend the current regulations for private contractors with the government who have to disclose their direct campaign contributions and expenditures to include the stealth contributions to influence campaigns. Besides urging the president to implement the executive order to accomplish the latter goal, I encourage you also to urge the president to use his recess appointment authority to replace the five of six Federal Election Commission members whose terms have expired. 

Finally, I would encourage you to examine a proposal by lawyer Gregory Colvin to amend the Internal Revenue Code to put an annual limit on political expenditures by 501(c)4s, which might be a more fruitful route than relying on the IRS itself to act.
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